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not on the whole-day sentence of death, is imposed by operation of

law at the close of such proceedings as to be effectively (or
effectively enough) a commutation of the death sentence to life
imprisonment. This Court has never been willing to construe the
Constitution as an inadequate barrier to the manner of execution
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prescribed by the Legislature. (People v. Brisendine (1975) 13 Cal.3d
528, 549 [119 Cal. Rptr. 315, 531 P.2d 1099].)" (408 U.S. at pp.

151-152 [33 L.Ed.2d at p. 185], italics added.)[4] The court correctly
noted that the fact the defendant could not be executed until 20

years after imposition of the death sentence was clearly
unconstitutional, but held that the change was not enough to evade

the prohibition against cruel and unusual punishment and to deny the
defendant the right to due process. In Zant v. Stephens (1983) 462

U.S. 862 [77 L.Ed.2d 235, 103 S.Ct. 2733], the United States Supreme
Court once again examined the issue of a diminution in the

constitutional penalty. (The high court in Schuettler v. California
(1972) 8 EPD 2d 382, 390, refused to issue a stay pending appeal

because "[t]he limitation which the district court placed on the
availability of funds... is virtually identical to that found to be an

unconstitutional denial of due process in Furman v. Georgia... so the
court feels confident that this new development will be held to be
unconstitutional." (Italics added.)) Zant restated the appropriate

analysis, and declined to modify its three-pronged balancing test:
"The fact that the sentence of death is not imposed every time a

murderer commits a capital felony is not of constitutional
dimension.... [¶]... [¶] [The] focus of the court's inquiry is `whether

the punishment is imposed under the law, or, in other words, whether
the punishment is imposed pursuant to an act of the Legislature....'
[¶]... `There is no constitutional infirmity in a statutory scheme in

which the sentencing c6a93da74d
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